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1 AN ACT ¢o repeal 46.279"(’6 (bm);-and to amend 46.279 (2), 55.06 (9) (a), 55.06-

2 (9) (b) and 55.06 (10) (a) 2. of the statutes; relating to: modifying certain
3 restrictions on admissions to, protective placements in, or transfers to
4 intermediate care facilities for the mentally retarded and nursing homes.

Analysis by the Legislative Reference Bureau

Under current law, beginning January 1, 2005, no person may place an
individual with a developmental disability (except for an emergency or temporary
protective placement) in an intermediate care facility for the mentally retarded
(ICFMR), other than a state center for the developmentally disabled, and no such
ICFMR may admit such an individual unless, before the placement or admission, a
court finds that placement in the ICFMR is the most integrated setting (a setting
that enables the individual to interact with persons without developmental
disability to the fullest extent possible) that is appropriate to the needs of the
individual. Before making this finding, the court must consider a plan for home or
community-based, noninstitutional care that a county department of the county of
which the individual is a resident must develop under certain time limitations. In
a particular county that meets certain requirements, the Department of Health and
Family Services (DHFS) must contract with an agency to develop the plan. In
addition, if DHFS or an entity determines from a preadmission screening that an
individual requires active treatment for developmental disability, no person may
place the individual in a nursing home, and no nursing home may admit such an
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individual, unless the screening indicates that the individual’s need for care cannot
be fully met in an ICFMR or under a plan for home or community-based care.

The plans required to be developed by county departments initially apply to
preadmission screenings performed on May 1, 2005, petitions for protective
placement filed on May 1, 2005, transfers of protectively placed persons made on May
1, 2005, annual reviews of protectively placed individuals that are due on May 1,
2005, and extensions of temporary protective placements that occur on April 1, 2005.

If an individual is placed in or admitted to a nursing home or ICFMR after a
plan for home or community-based care has been considered and rejected, counties

must provide the portion of M'dlcal Asmstance (MA) payment that is not prov1ded

by the federal government ’s lees—e . cermters—for—the 0
&e%e%ﬁpmeﬁ Lally disable CFMR and for penn1ss1ble semces m T

must prov1de the portlon of nonfederal MA payment for these services prov1ded to
an individual who is a resident of a particular county that meets certain f
requirements.) }5‘»
/7 This bill requires that a court, in placing an individual with-developmentat-<_
disability after having considered a plan developed by a coun department in
considering the transfér of a protectively placed individual to nursmg home or an
ICFMR, and in considerﬁgthe review of a protective placement in an ICFMR or
nursing home, consider (mstead of whether placement.dn an ICFMR or nursing
facility is the least restrictive enmronment consmtentgmth the individual’s needs) |
whether protective placement prowdes for the needs of the person to be protected for
health, social, or rehabilitative sei?azlces, the level of supervision needed; the
reasonableness of the placement given'the cost nd the actual benefits in the level
of functioning to be realized by the 1n&1v1dua the limits of available state and
a federal funds and of county funds requ1red‘tm‘f>e appropriated to match state funds;
and the reasonableness of the placement gWen the number or projected number of
individuals who W111 need protective piacement and given the limited funds

B umwaszallable e
] fs }@?ﬁjﬁ T For farther information see the state and local fiscal estimate, which w1ll be

! printed as an appendix to this bill.
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The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

L1
3 / D ADMISSIONS T0 INTEWEDMTE FACILITIES. Except as |
4 prov1ded in sub. (5), no person may place an 1nd1v1dual Wlth a developmental |
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disability in an intermediate facility and no intermediate facility magr adnut such an

is reasonable within the factors required to be considered

under s. 55.06 (9) (a)\, An intermediate facility to wh‘{éh an individual who has a

developmental dlsablhtx‘ applies for admission shaH within 5 days after receiving
i

the application, notify th% county department thﬁt 1s participating in the program

under s. 46.278 of the counﬁy of residence of th@;indnrldual who is seeking admission

7
concerning the application. 1\% §

SECTION 3. 55.06 (9) (a) og the statt;‘fes is amended to read:

55.06 (9) (a) The court ma%@rde; protective services under s. 55.05 (2) (d) as
an alternative to placement. When &denng placement, the court, on the basis of the
evaluation and other relevant ev; incz; shall order the appropriate board specified

under s. 55.02 or an agency de&gnated Ey it to protectively place the individual.

Placement by the approprlatﬁ/ board or demg%pated agency is subject to s. 46.279 and

shall be made in-t

after cons1derat10n of factors that shall include the nefgds of the person to be protected
%
for health, soﬁial or rehabilitative services; the levéi of supervision needed; the
reasonableness of the placement given the cost and the aictual benefits in the level
%

of functzgmng to be realized by the individual; the hmﬂ:% of available state and

/,f
/‘

fecfl/r/al funds and of county funds required to be appropnatea to match state funds;
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and the reasonableness of the placement given the number or projec fd number of

individuals who will need protective placement and given the §hm1ted funds

cept as provided in s. 49.45 (30m), the county may n@t be required to

?‘

provide fundm%, in addition to its funds that are required to g}ﬁe appropriated to

available.

/
match state fundé in order to protectively place an individual. Placement under this
/

section does not replace commitment of a person in neeﬁ of acute psychiatric
treatment under s. 51 20 or 51.45 (13). Subject to s. 46.27 9 placement may be made

%
to such facilities as nursmg homes, public medical nfstltutmns centers for the

developmentally dlsablea under the requirements of %: ;1 06 (3), foster care services
and other home placemen% or to other appropma@é fac1htles but may not be made
to units for the acutely menﬁ’”@lly ill. If the apprgprlate board or designated agency
proposes to place an 1nd1v1@1ual who has/ ‘a developmental disability in an
intermediate facility or a nursu;g facility um;er an order under this paragraph, the

county department, or, if s. 46.27 9% (4m) applles to the individual, the department or

the department’s contractor shall d@velﬁp a plan under s. 46.279 (4) and furnish the

] ~te individual’s guardian. The board or agency

A%
;" %

shall place the individual in a nonknstfgutmnal community setting in accord with the

plan unless the court finds that placen%ent in the-intermediatefacility or nursing

by-all-affected-parties a home or commumt}g—based setting is not reasonable within
the factors regulred ‘zz‘o be considered undgr this paragraph. The prohibition of

placements in umts for the acutely mentally 1Ll does not prevent placement by a court
for short—term dlagnostlc procedures under par (d). Placement in a locked unit shall

require a spemﬁc finding of the court as to the need for such action. A placement
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:
;

facility mag'ansfer a patient from a locked unit to a less restricti\@é environment
without court\approval. ;

SECTION 4.%.55.06 (9) (b) of the statutes is amended to read
“"‘x

55.06 (9) (b)‘\ Transfer may be made between placemeﬂt units or from a

placement unit to a medlcal facility other than those spec1ﬁedg1n pars. (¢) to (e) by a
%,

%

guardian or placement Facﬂlty without approval by a court %en transfer is made
by a placement facility, 24&"%11011rs prior written notice of thg transfer shall be provided
to the guardian, when feasﬂﬁe If it is not feasﬂole to ncytlfy the guardian in advance,
written notice shall be prov1déd immediately upon tr;énsfer and notice shall also be
provided to the court and to the board de31gna§,ed under s. 55.02 or an agency

designated by it within a reasonahle time, not to exceed 48 hours from the time of the

fy

transfer. Upon petition to a cou“‘rt by a gu‘ardlan ward, or attorney, or other
interested person specifying ob;ectmhs to ? transfer or if the person is transferred
to an intermediate facility or to a nursgﬁg facility, the court shall order a hearing,
within 96 hours after filing of the pet}fﬁ(?ﬁ to determine whether there is probable

cause to believe that the transfer is cens1steni; with the requirements specified in par.

(a) and is necessary for the best Hﬁzerests of the ward ef—if—the—perse&}e%ra&sfepged

ﬁPesthed—by—ail—aﬁfeeted—paa:mes The court shall notlfy the ward, guardian, and

petitioner of the time and place of the hearing, and a guardlan ad litem shall be
f
appointed to represent; the ward. If the person is an adult who is indigent, the county

of legal settlement shall be liable for guardian ad litem fees . If the person is a child,

@

the person’s parents or the county of legal settlement shall be liable for guardian ad
/
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BILL SECTION 4
litem fees as prowdéﬁ\n s. 48.235 (8). The petitioner, fvard and guardian shall have
the right to attend, an&‘g\presen’c and cross—examgne witnesses.

SECTION 5. 55.06 (10)@ 2. of the statutes }é amended to read:

55.06 (10) (a) 2. Ifthe per§gn has a develgpmental disability and is placed in
an intermediate facility or a nur51§%fa01llty, ‘fhe agency that is responsible for the
protective placement shall notify in v;rﬁ;mgﬁhe county department of the county of
residence of the person that is partlc:lpat in the program under s. 46.278 or, if s.
46.279 (4m) applies to the person, thfe deparﬁment at least 120 days before the
review. The county department gao notified of;%% if s. 46.279 (4m) applies, the
department’s contractor shall devef;p a plan under s. \%‘&6 .279 (4) and furnish the plan
to the court that ordered the pladement and to the persomg guardian. The court shall

AN
order that the person be transferred to the nonmstltutloﬁ%al community setting in

f
accordance with the plan }mless the court finds that placem&nt in theintermediate

vl a ) a¥s a¥sWhaa¥a Ntroo a¥a - ats dobinao ) d.6 O
O LS i oY1+t &b ? LSt E-ab-ael N T &

P

reasonable within the factors required to be considered under sub 9) (a).

(END)
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AL DISABILITIES |

Under current law no 1nd1v1dual W1thf”ﬁevelo ental disabilities may be placed
in an intermediate care facility for the- mentally retar (ICFMR other than a state
center for the developmentally &sabled) unless a community placement plan has
been developed for the mdlmaual and a court has foun at this is the most
integrated setting appropmate to the needs of the individual. MSO if DHF'S or an
entity determines f):em conductmg a screening under the Mechnal Assistance
program that an ﬁmﬁlwdual requlres active treatment for develcpmentakdﬁisablhtles
the 1nd1v1dual ‘may not be placed in or admitted to a nursing fac111ty unless the
screening .détermines that the individual’s need for care cannot be met in an TCFMR

—
p—

——

or un/der a community placement plan. These prohibitions do not apply to emergency J

c, Mwofﬂ“fémporarv protective placements. "

e

" This bill modifies the standards for placement or continued protective
f placement of an individual with developmental disabilities in an ICFMR and
placement of an 1nd1v1dual needing active treatment for developmental disabilities

feeidityy, to permit these placement if the county of res1dence of the
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For further information see the state and local fiscal estimat%fgwhich will be
pnnted/eis an appendix to this bfll :
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The people of the state of Wisconsin, represented in sen&i}gwand assembly, do
) enact as follows: —
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SECTION 1. 46.279 (Z%f the statutes is amended to read:
46.279 (2) PLACEMENTS AND ADMISSIONS TO INTERMEDIATE FACILITIES. Except as

provided in sub. (5), no person may protectively place or continue protective

placement of an individual with a developmental disability in an intermediate

facility and no intermediate facility may admit or continue service for such an

individual unless, before the protective placement, continued placement following

review under s. 55.06 (10), or admission and after having considered a plan

developed under sub. (4), a court under s. 55.06 (9) (a) or (10) (a) 2. finds that
protective placement in the intermediate facility is the most integrated setting that

is appropriate to the needs of the individual or that the county of residence of the

individual would not reasonably be able to provide community-based care in
accordance with the plan within the limits of available state and federal funds and

county funds required to be appropriated to match state funds, taking into account

information presented by all affected parties. An intermediate facility to which an
individual who has a developmental disability applies for admission shall, within 5
days after receiving the application, notify the county department that is
participating in the program under s. 46.278 of the county of residence of the
individual who is seeking admission concerning the application.

SECTION 2. 46.279 (S%f the statutes is amended to read:

46.279 (3) PLACEMENTS AND ADMISSIONS TO NURSING FACILITIES. Except as

provided in sub. (5), if the department or an entity determines from a screening
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under s. 49.45 (6¢) (b) that an individual requires active treatment for developmental
disability, no individual may be protectively placed in a nursing facility or have

protective placement in a nursing facility continued following review under s. 55.06

(10), and no nursing facility may admit or continue service for the individual, unless

it—is—determined—from the department or entity that conducts the screening

determines that the individual’s need for care cannot fully be met in an intermediate

facility or under a plan under sub. (4) or that the county of residence of the individual

would not reasonably be able to provide community—based care in accordance with
the plan within the limits of available state and federal funds and county funds

required to be appropriated to match state funds.
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Kennedy, Debora

From:
Sent:
To:
Subject:

Re: Proposed
Shiled Legislatio...

Debora:

Diedrick-Kasdorf [Diedrick@wicounties.org]
Wednesday, March 09, 2005 3:02 PM
Kennedy, Debora

Fwd: Re: Proposed Shiled Legislation

Some additional language changes came up on the liability shield draft
after you spoke with Craig and Rep. LeMahieu this morning. Can you
please incorporate the attached changes in the draft? Thanks.

Sarah Diedrick-Kasdorf
Senior Legislative Associate
Wisconsin Counties Association

22 E. Mifflin Street,
Madison, WI 53703

608-663-7188

608-663-7189 (fax)

Ste. 800
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Kennedy, Debora

From: Andrew T. Phillips, Esq. [atp @ prentice-phillips.com]
Sent:  Wednesday, March 09, 2005 10:49 AM
To: Ann M. Wondergem

Cc: chuenink@co.dunn.wi.us; rhaupt@co.ozaukee.wi.us; Joan H. Ketterman; Richard Kammerud (E-mail);
Jack Schad (E-mail); Craig Thompson, Legislative Director; Sarah Diedrick-Kasdorf (WCA)

Subject: Re: Proposed Shiled Legislation

After a telephone discussion with Joan Ketterman this morning, we concluded that we likely need to
include some changes to 55.06 in the amendments. Attached is my attempt to cover the bases. As you
will note, I used the same language that is in the DHFS approved rewrite of 46.279 in order to maintain
consistency. If you see any problems, or would like to discuss this further, please do not hesitate to let
me know.

Andy

<!--[if !supportEmptyParas]--> <!--[endif]-->
<1--[if !supportEmptyParas]--> <!--[endif]-->
Andrew T. Phillips, Esq.

PRENTICE & PHILLIPS LLP

1110 N. O1d World 3" Street

Suite 505

Milwaukee, WI 53203-1117

(414) 277-7780

fax (414) 277-7783

atp @prentice-phillips.com

<!--[if IsupportEmptyParas]--> <!--[endif]-->
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NOTICE: This communication is confidential and is intended to be privileged pursuant to the attorney-client privilege and the work-
product doctrine. Unless you are the addressee (or authorized to receive for the addressee), you may not use, copy or disclose to anyone
the message or any information contained in the message. If you have received the message in error, please advise the sender by reply e-
mail and delete the message. Although this email and any attachments are believed to be free of any virus or other defect that might affect
any computer system into which it is received and opened, it is the responsibility of the recipient to ensure that it is virus free and no
responsibility is accepted by Prentice & Phillips LLP for any loss or damage arising in any way from its use.
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<!--[if !supportEmptyParas]--> <!--[endif]-->

Ann M. Wondergem wrote:

Good Morning - I have received the following confirmations for the conference

Ann M. Wondergem,Director

Sheboygan County Health and Human Services Department
1011 North 8th Street

Sheboygan, WI 53081

(920) 459-3213

wondeamw@co . sheboygan.wi.us

03/09/2005
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————— Original Message-----

From: Missureli [mailto:Missureli@wicounties.org]

Sent: Monday, March 07, 2005 8:21 AM

To: chueninkeco.dunn.wi.us; Ann M. Wondergem; atp@prentice-phillips.com; Diedri
Cc: rhaupt@co.ozaukee.wi.us; Joan H. Ketterman

Subject: Re: Proposed Shiled Legislation

Good Morning:

I have attached the ICFMR Restructuring: Funding Shield Protection Bill
from Craig Thompson for today's conference call. If you have any
problems with opening it, please call me at the WCA office.

Suzanne Missureli
Wisconsin Counties Associlation

1.866.404.2700
608.663.7188

NOTICE: This e-mail may contain confidential and privileged material for the so

03/09/2005



55.06(9)(a) (Page 3, Lines 17-25 of Previous Draft LRB-2177/1)

. Placement by the appropnate board or designated agency is subject to s. 46.279 and shall be

considered-in-making protective-placement after consideration of factors that shall include the

needs of the person to be protected for health, social, or rehabilitative services; whether the

proposed placement is the least restrictive environment consistent with the needs of the person to

be placed provided the county of residence of the person to be placed is reasonably able to

provide care in such least restrictive environment within the limits of available state and federal

funds and county funds required to be appropriated to match state funds; the level of supervision

needed; the reasonableness of the placement given the cost and actual benefits in the level of

functioning to be realized by the individual; .

55.06(9)(a) (Page 4, Lines 16-22 of Previous Draft LRB-2177/1)

. The Board or agency shall place the individual in a noninstitutional community setting in

accord with the plan unless the court finds that placement in the—mtemed&ate—faeﬂﬁef—ﬁafs&ﬁg

or community-based setting is not reasonable within the factors required to be considered under

this paragraph. . . .

55.06(9)(b) (Page 5, Lines 16-21 of Previous Draft LRB-2177/1)

.. cause to believe that the transfer is consistent with the requirements specified in par. (a) and
is necessary for the best interest of the ward or, if the person is transferred to an intermediate
facility or to a nursing facility, to determine if the intermediate facility or nursing fac1hty is the

most 1ntegrated settmg, as defined in s. 46.279 (1) (bm), that is appropriate to the needs of the

i

ward takmg into account the factors required to be considered under s. 55.06 (9) (a) and

information presented by all affected parties. . . .



55.06(10)(a)2. (Page 6, Lines 13-17 of Previous Draft LRB-2177/1)
. . accordance with the plan unless the court finds that placement in the intermediate facility or
nursing facility i 1s the most mtegrated settlng, as defined in s. 46.279 (1) (bm), that is appropriate

to the needs of the person takmg 1ntd account the factors required to be considered under s. 55.06

(9) (a) and information presented by all affected parties
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From: on behalf of Debora Kennedy
To: Diedrick-Kasdorf
Subject: RE: Re: Proposed Shiled Legislation

The bill incorporating the changes that I received this morning has already been drafted,
edited, typed, and submitted to Representative LeMahieu's office. I will tell them that
you are requesting further changes, which, if they approve, will be incorporated into a /3
of the bill.

~~~~~ Original Message---—--

From: Diedrick-Kasdorf [mailto:Diedrick@wicounties.org]
Sent: Wednesday, March 09, 2005 3:02 PM

To: Kennedy, Debora

Subject: Fwd: Re: Proposed Shiled Legislation

Debora:

Some additional language changes came up on the liability shield draft
after you spoke with Craig and Rep. LeMahieu this morning. Can you
please incorporate the attached changes in the draft? Thanks.

Sarah Diedrick~Kasdorf

Senior Legislative Associlate
Wisconsin Counties Association
22 E. Mifflin Street, Ste. 900
Madison, WI 53703
608-663~7188

608-663-7189 (fax)
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AN ACT to amend 46.279 (2) and 46.279 (3) of the statutes; relating to:

modifying certain restrictions on admissions to, protective placements in, or
transfers to intermediate care facilities for the mentally retarded and nursing

homes.

Analysis by the Legislative Reference Bureau

Under current law, beginning January 1, 2005, no person may place an
individual with a developmental disability (except for an emergency or temporary
protective placement) in an intermediate care facility for the mentally retarded
(ICFMR), other than a state center for the developmentally disabled, and no such
ICFMR may admit such an individual unless, before the placement or admission, a
court finds that placement in the ICFMR is the most integrated setting (a setting
that enables the individual to interact with persons without developmental
disability to the fullest extent possible) that is appropriate to the needs of the
individual. Before making this finding, the court must consider a plan for home or
community—based, noninstitutional care that a county department of the county of
which the individual is a resident must develop under certain time limitations. In
a particular county that meets certain requirements, the Department of Health and
Family Services (DHFS) must contract with an agency to develop the plan. In
addition, if DHFS or an entity determines from a preadmission screening that an
individual requires active treatment for developmental disability, no person may
place the individual in a nursing home, and no nursing home may admit such an
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individual, unless the screening indicates that the individual’s need for care cannot
be fully met in an ICFMR or under a plan for home or community-based care.

The plans required to be developed by county departments initially apply to
preadmission screenings performed on May 1, 2005, petitions for protective
placement filed on May 1, 2005, transfers of protectively placed persons made on May
1, 2005, annual reviews of protectively placed individuals that are due on May 1,
2005, and extensions of temporary protective placements that occur on April 1, 2005.

If an individual is placed in or admitted to a nursing home or ICFMR after a
plan for home or community—based care has been considered and rejected, counties
must provide the portion of Medical Assistance (MA) payment that is not provided
by the federal government for services in the ICFMR, and for permissible services
in the nursing home. (DHFS must provide the portion of nonfederal MA payment
for these services provided to an individual who is a resident of a particular county
that meets certain requirements.)

This bill modifies the standards for placement or continued protective
placement of an individual with developmental disabilities in an ICFMR and
placement of an individual needing active treatment for developmental disabilities }/
in a nursing home, thermlt these placements if the county of residence of the™

[ individual would not reasonably be able to provide community-based care within the | i

limits of available state and federal funds and county funds required to be /
. appropriated to match state fundg™~ T aE T AR L)

““For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

v
SECTION 1. 46.279 (2) of the statutes is amended to read:
46.279 (2) PLACEMENTS AND ADMISSIONS TO INTERMEDIATE FACILITIES. Except as

provided in sub. (5), no person may protectively place or continue protective

placement of an individual with a developmental disability in an intermediate

facility and no intermediate facility may admit or continue service for such an

individual unless, before the protective placement, continued placement following

review under s. 55.06 (10), or admission and after having considered a plan

developed under sub. (4), a court under s. 55.06 (9) (a) or (10) (a) 2. finds that

protective placement in the intermediate facility is the most integrated setting that

is appropriate to the needs of the individual or that the county of residence of the
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individual would not reasonably be able to provide community-based care in
accordance with the plan within the limits of available state and federal funds and

county funds required to be appropriated to match state funds, taking into account

information presented by all affected parties. An intermediate facility to which an
individual who has a developmental disability applies for admission shall, within 5
days after receiving the application, notify the county department that is
participating in the program under s. 46.278 of the county of residence of the
individual who is seeking admission concerning the application.

SECTION 2. 46.279 (3)%1“ the statutes is amended to read:

46.279 (3) PLACEMENTS AND ADMISSIONS TO NURSING FACILITIES. Except as
provided in sub. (5), if the department or an entity determines from a screening
under s. 49.45 (6¢) (b) that an individual requires active treatment for developmental
disability, no individual may be protectively placed in a nursing facility or have

protective placement in a nursing facility continued following review under s. 55.06

(10), and no nursing facility may admit or continue service for the individual, unless

it—is—determined-from the department or entity that conducts the screening

determines that the individual’s need for care cannot fully be met in an intermediate

facility or under a plan under sub. (4) or that the county of residence of the individual

would not reasonably be able to provide community—based care in accordance with
the plan within the limits of available state and federal funds and county funds

required to be appropriated to match state funds.
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%{Q include, as one of the factors to be considered by a board or agency in making
the placement, whether the proposed placement is the least restrictive environment
consistent with the needs of the person to be placed provided the county of residence
of the person to be placed is reasonably able to provide care in that least restrictive
environment within the limits of available state and federal funds and county funds
required to be appropriated to match state funds. The factor also is one of several
that must be considered by a court in reviewing a plan for placement of an individual
in a‘noninstitutional setting, and in finding that placement in an ICFMR or nursing
facility is the most integrated setting that is appropriate to the needs of the
individu }!
INSERT 3-21
SECTION 1. 55.06 (9) (a) of the statutes is amended to read:

55.06 (9) (a) The court may order protective services under s. 55.05 (2) (d) as
an alternative to placement. When ordering placement, the court, on the basis of the
evaluation and other relevant evidence, shall order the appropriate board specified
under s. 55.02 or an agency designated by it to protectively place the individual.

Placement by the appropriate board or designated agency is subject to s. 46.279 and

after consideration of factors that shall include the needs of the person to be protected

for health, social, or rehabilitative services; whether the proposed placement is the

least restrictive environment consistent with the needs of the person to be placed

provided the county of residence of the person to be placed is reasonably able to

rovide care in that least restrictive environment within the limits of available state

and federal funds and county funds required to be appropriated to match state fundg,

the level of supervision needed; the reasonableness of the placement given the cost

pY
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ﬁﬁ and the actual benefits in the level of functioning to be realized by the individual; the-

4 the number or projected number of individuals who will need protective placement
5 and given the limited funds available. Except as provided in s. 49.45 (30m), the
6

county may not be required to provide funding, in addition to its funds that are

7 required to be appropriated to match state funds, in order to protectively place an
8 individual. Placement under this section does not replace commitment of a person
9 in need of acute psychiatric treatment under s. 51.20 or 51.45 (13). Subject to s.
10 46.279, placement may be made to such facilities as nursing homes, public medical
11 institutions, centers for the developmentally disabled under the requirements of s.
12 51.06 (3), foster care services and other home placements, or to other appropriate
13 facilities but may not be made to units for the acutely mentally ill. If the appropriate
14 board or designated agency proposes to place an individual who has a developmental
15 disability in an intermediate facility or a nursing facility under an order under this

16 paragraph, the county department, or, if s. 46.279 (4m) applies to the individual, the

17 department or the department’s contractor shall develop a plan under s. 46.279 (4)
18 and furnish the plan to the board or agency and to the individual’s guardian. The
19 board or agency shall place the individual in a noninstitutional community setting

s

20 in accord with the plan unless the court finds that placemen ¢ ) :
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March 10, 2005

To Representative LeMahieu:

This redraft incorporates the changes in the language proposed for the redraft by Mr.
Andrew Phillips of the Wisconsin Counties Association, as I discussed with your aide,
Jeff Grothman, this morning.

Please let me know if you have questions or if I may further assist you with this bill.

Debora A. Kennedy

Managing Attorney

Phone: (608) 266—-0137

E-mail: debora.kennedy@legis.state.wi.us
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AN ACT to amend 46.279 (2), 46.279 (3), 55.06 (9) (), 55.06 (9) (b) and 55.06 (10)
(a) 2. of the statutes; relating to: modifying certain restrictions on admissions

to, protective placements in, or transfers to intermediate care facilities for the

mentally retarded and nursing homes.

Analysis by the Legislative Reference Bureau

Under current law, beginning January 1, 2005, no person may place an
individual with a developmental disability (except for an emergency or temporary
protective placement) in an intermediate care facility for the mentally retarded
(ICFMR), other than a state center for the developmentally disabled, and no such
ICFMR may admit such an individual unless, before the placement or admission, a
court finds that placement in the ICFMR is the most integrated setting (a setting
that enables the individual to interact with persons without developmental
disability to the fullest extent possible) that is appropriate to the needs of the
individual. Before making this finding, the court must consider a plan for home or
community—based, noninstitutional care that a county department of the county of
which the individual is a resident must develop under certain time limitations. In
a particular county that meets certain requirements, the Department of Health and
Family Services (DHFS) must contract with an agency to develop the plan. In
addition, if DHFS or an entity determines from a preadmission screening that an
individual requires active treatment for developmental disability, no person may
place the individual in a nursing home, and no nursing home may admit such an
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individual, unless the screening indicates that the individual’s need for care cannot
be fully met in an ICFMR or under a plan for home or community—based care.

The plans required to be developed by county departments initially apply to
preadmission screenings performed on May 1, 2005, petitions for protective
placement filed on May 1, 2005, transfers of protectively placed persons made on May
1, 2005, annual reviews of protectively placed individuals that are due on May 1,
2005, and extensions of temporary protective placements that occur on April 1, 2005.

Ef an individual is placed in or admltted to a nursmg home or ICFMR after a %\

. nd rejected, counties
ént t) prov1ded

in thenursmg home. (DHFS must prov1de the portlon of nonfral MA payment
for these services provided to an individual who is a resident of a p: partlcular county

that meets certain requirements.) -

This bill modifies the standards for placement or continued Wg?otectlve
placement of an individual with developmental disabilities in an ICFMR and
placement of an individual needing active treatment for developmental disabilities
in a nursing home, to include, as one of the factors to be considered by a board or
agency in making the placement, whether the proposed placement is the least
restrictive environment consistent with the needs of the person to be placed provided
the county of residence of the person to be placed is reasonably able to provide care
in that least restrictive environment within the limits of available state and federal
funds and county funds required to be appropriated to match state funds. The factor
also is one of several that must be considered by a court in reviewing a plan for
placement of an individual in a noninstitutional setting, and in finding that
placement in an ICFMR or nursing facility is the most integrated setting that is
appropriate to the needs of the individual.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 46.279 (2) of the statutes is amended to read:

46.279 (2) PLACEMENTS AND ADMISSIONS TO INTERMEDIATE FACILITIES. Except as

provided in sub. (5), no person may protectively place or continue protective

placement of an individual with a developmental disability in an intermediate

facility and no intermediate facility may admit or continue service for such an

individual unless, before the protective placement, continued placement following

ié
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review _under s. 55.06 (10), or admission and after having considered a plan

developed under sub. (4), a court under s. 55.06 (9) (a) or (10) (a) 2. finds that
protective placement in the intermediate facility is the most integrated setting that

is appropriate to the needs of the individual or that the county of residence of the

individual would not reasonably be able to provide community-based care in
accordance with the plan within the limits of available state and federal funds and

county funds required to be appropriated to match state funds, taking into account

information presented by all affected parties. An intermediate facility to which an
individual who has a developmental disability applies for admission shall, within 5
days after receiving the application, notify the county department that is
participating in the program under s. 46.278 of the county of residence of the
individual who is seeking admission concerning the application.

SECTION 2. 46.279 (3) of the statutes is amended to read:

46.279 (3) PLACEMENTS AND ADMISSIONS TO NURSING FACILITIES. Except as
provided in sub. (5), if the department or an entity determines from a screening
under s. 49.45 (6¢) (b) that an individual requires active treatment for developmental
disability, no individual may be protectively placed in a nursing facility or have

protective placement in a nursing facility continued following review under s. 55.06

(10), and no nursing facility may admit or continue service for the individual, unless

it—is—determined-from the department or entity that conducts the screening

determines that the individual’s need for care cannot fully be met in an intermediate

facility or under a plan under sub. (4) or that the county of residence of the individual

would not reasonably be able to provide community—based care in accordance with
the plan within the limits of available state and federal funds and county funds

required to be appropriated to match state funds.
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SECTION 3. 55.06 (9) (a) of the statutes is amended to read:

55.06 (9) (a) The court may order protective services under s. 55.05 (2) (d) as
an alternative to placement. When ordering placement, the court, on the basis of the
evaluation and other relevant evidence, shall order the appropriate board specified
under s. 55.02 or an agency designated by it to protectively place the individual.

Placement by the appropriate board or designated agency is subject to s. 46.279 and

shall be made in-t

after consideration of factors that shall include the needs of the person to be protected

for health, social, or rehabilitative services; whether the proposed placement is the

least restrictive environment consistent with the needs of the person to be placed

provided the county of residence of the person to be placed is reasonably able to
provide care in that least restrictive environment within the limits of available state

and federal funds and county funds required to be appropriated to match state funds;

the level of supervision needed; the reasonableness of the placement given the cost

and the actual benefits in the level of functioning to be realized by the individual; the

appropriated-to-mateh-statefunds; and the reasonableness of the placement given

the number or projected number of individuals who will need protective placement

and given the limited funds available. Except as provided in s. 49.45 (30m), the
county may not be required to provide funding, in addition to its funds that are
required to be appropriated to match state funds, in order to protectively place an
individual. Placement under this section does not replace commitment of a person

in need of acute psychiatric treatment under s. 51.20 or 51.45 (13). Subject to s.



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

2005 — 2006 Legislature ~5- Ry

BILL SECTION 3

46.279, placement may be made to such facilities as nursing homes, public medical
institutions, centers for the developmentally disabled under the requirements of s.
51.06 (3), foster care services and other home placements, or to other appropriate
facilities but may not be made to units for the acutely mentally ill. If the appropriate
board or designated agency proposes to place an individual who has a developmental
disability in an intermediate facility or a nursing facility under an order under this
paragraph, the county department, or, if s. 46.279 (4m) applies to the individual, the
department or the department’s contractor shall develop a plan under s. 46.279 (4)
and furnish the plan to the board or agency and to the individual’s guardian. The
board or agency shall place the individual in a noninstitutional community setting
in accord with the plan unless the court finds that placement in the intermediate
facility or nursing facility is the most integrated setting, as defined in s. 46.279 (1)
(bm), that is appropriate to the needs of the individual taking into account

information presented by all affected parties concerning the factors required to be

considered under this paragraph. The prohibition of placements in units for the
acutely mentally ill does not prevent placement by a court for short-term diagnostic
procedures under par. (d). Placement in a locked unit shall require a specific finding
of the court as to the need for such action. A placement facility may transfer a patient
from a locked unit to a less restrictive environment without court approval.

SECTION 4. 55.06 (9) (b) of the statutes is amended to read:

55.06 (9) (b) Transfer may be made between placement units or from a
placement unit to a medical facility other than those specified in pars. (c) to (e) by a
guardian or placement facility without approval by a court. When transfer is made
by a placement facility, 24 hours’ prior written notice of the transfer shall be provided

to the guardian, when feasible. Ifit is not feasible to notify the guardian in advance,
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written notice shall be provided immediately upon transfer, and notice shall also be
provided to the court and to the board designated under s. 55.02 or an agency
designated by it within a reasonable time, not to exceed 48 hours from the time of the
transfer. Upon petition to a court by a guardian, ward, or attorney, or other
interested person specifying objections to a transfer, or if the person is transferred
to an intermediate facility or to a nursing facility, the court shall order a hearing,
within 96 hours after filing of the petition, to determine whether there is probable
cause to believe that the transfer is consistent with the requirements specified in par.
(a) and is necessai”y for the best interests of the ward or, if the person is transferred
to an intermediate facility or to a nursing facility, to determine if the intermediate
facility or nursing facility is the most integrated setting, as defined in s. 46.279 (1)
(bm), that is appropriate to the needs of the ward taking into account the factors

required to be considered under par. (a) and information presented by all affected

parties. The court shall notify the ward, guardian, and petitioner of the time and
place of the hearing, and a guardian ad litem shall be appointed to represent the
ward. If the person is an adult who is indigent, the county of legal settlement shall
be liable for guardian ad litem fees. If the person is a child, the person’s parents or
the county of legal settlement shall be liable for guardian ad litem fees as provided
in s. 48.235 (8). The petitioner, ward, and guardian shall have the right to attend,
and to present and cross—examine witnesses.

SECTION 5. 55.06 (10) (a) 2. of the statutes is amended to read:

55.06 (10) (a) 2. If the person has a developmental disability and is placed in
an intermediate facility or a nursing facility, the agency that is responsible for the
protective placement shall notify in writing the county department of the county of

residence of the person that is participating in the program under s. 46.278 or, if s.
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46.279 (4m) applies to the person, the department, at least 120 days before the
review. The county department so notified or, if s. 46.279 (4m) applies, the
department’s contractor shall develop a plan under s. 46.279 (4) and furnish the plan
to the court that ordered the placement and to the person’s guardian. The court shall
order that the person be transferred to the noninstitutional community setting in
accordance with the plan unless the court finds that placement in the intermediate
facility or nursing facility is the most integrated setting, as defined in s. 46.279 (1)
(bm), that is appropriate to the needs of the person taking into account the factors
required to be considered under sub. (9) (a) and information presented by all affected
parties.

(END)
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2005 BILL

AN ACT to amend 46.279%), 46.279 (3), 55.06 (9) (a), 55.06 (9) (b) and 55.06 (10)
(a) 2. of the statutes; relating to: modifying certain restrictions on admissions
to, protective placements in, or transfers to intermediate care facilities for the

mentally retarded and nursing homes.

Analysis by the Legislative Reference Bureau

" Under current law, beginning January 1, 2005, no person may place an
individual with a developmental disability (except for an emergency or temporary
protective placement) in an intermediate care facility for the mentally retarded
(ICFMR), other than a state center for the developmentally disabled, and no such
ICFMR may admit such an individual unless, before the placement or admission, a
court finds that placement in the ICFMR is the most integrated setting (a setting
that enables the individual to interact with persons without developmental
disability to the fullest extent possible) that is appropriate to the needs of the
individual. Before making this finding, the court must consider a plan for home or
community—based, noninstitutional care that a county department of the county of
which the individual is a resident must develop under certain time limitations. In
a particular county that meets certain requirements, the Department of Health and
Family Services (DHFS) must contract with an agency to develop the plan. In
addition, if DHFS or an entity determines from a preadmission screening that an
individual requires active treatment for developmental disability, no person may
place the individual in a nursing home, and no nursing home may admit such an
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individual, un] ess the screening 1ndlcate Ahat the individual’s need for eare cannot
be fully met in an ICFMR or under a.plan for home or commumty—based care.

The plans required to be devéloped by county departments 1n1t1élly apply to
preadmission screenings perfo rmed on May 1, 2005, petitions fg)r protective
placement filed on May 1, 2005, transfers of protectlvely placed persons  made on May
1, 2005, annual reviews,of protectively placed individuals that are due on May 1,

\/ 2005 and extensions o te porary protectlve placements that occur Ol’lgApI‘ll 1, 2005.
!(M e ThlS ball moc difies UhesStandards<far) placement or contlnued protective
[Pronibitions Jplacement of an individual Wlth developmental disabilities in an ICFMR and B
O > placement ofan 1nd1v1dual need\g\lg active treatment for developn’iental dlsablhtles«

in a nursi ing home to mclude as\one Of the fetor

reasonably, able to prov1de care/, W&Eﬂi«_
deast-restr onment|within the linits of available state and federal\ g& e

funds and county funds reqmred to be appropriated to match state funds. fw facter% e

Falsois one of several tW%t be considered by a court in rev1ew1ng a pl Mgn f'Qg;,é

irdin v1dual ninstitutional-setfing,- gwﬁi i =

placement of an-i

For further mformatmn see the state dnd local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 , SECTION 1. 46.279 (2) of the statutes is amended to read:

2 46.279 (2) PLACEMENTS AND ADMISSIONS TO INTERMEDIATE FACILITIES. Except as
3 provided in sub. (5), no person may protectively place or continue protective
4 placement of an individual with a developmental disability in an intermediate
5 facility and no intermediate facility may admit or continue service for such an
6 individual unless, before the protective placement, continued placement fellowinsz
7 review under s. 55.06 (10), or admission and after having considered a plan

8 developed under sub. (4), a court under s. 55.06 (9) (a) or (10) (a) 2. finds that

9 protective placement in the intermediate facility is the most integrated setting that

10 is appropriate to the needs of the individual or that the county of residence of the
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individual would not reasonably be able to provide community—based care in

accordance with the plan within the limits of available state and federal funds and

county funds required to be appropriated to match state funds, taking into account

information presented by all affected parties. An intermediate facility to which an

individual who has a developmental disability applies for admission shall, within 5

days after receiving the application, notify the county department that is

participating in the program under s. 46.278 of the county of residence of the

individual who is seeking admission concerning the application.

K
SECTION 2. 46.279 (3) of the statutes is amended to read:

46.279 (3) PLACEMENTS AND ADMISSIONS TO NURSING FACILITIES.

Except as

provided in sub. (5), if the department or an entity determines from a screening

under s. 49.45 (6¢) (b) that an individual requires active treatment for developmental

disability, no individual may be protectively placed in a nursing facility or have

protective placement in a nursing facility continued following review under s. 55.06

(10), and no nursing facility may admit or continue service for the individual, unless

it—is—determinedfrom the department or entity that conducts the screening

determines that the individual’s need for care cannot fully be met in an intermediate

facility or under a plan under sub. (4) or that the county of residence of the individual

would not reasonably be able to provide community—based care in accordance with

the plan within the limits of available state and federal funds and county funds

required to be appropriated to match state funds.

23
24

25

oSS

SECTION 3. 55.06 (9) (a) of the statutes 1s amended to read:

"*e‘m

55.06 (9) () The court-may-

w"” -

zmmé,%

””’W services under s. 55.05 (2) (d) as

an alternatwe tg@%acement When ordering placement, the court on the basis of the

evaluation and other relevant evidence, shall order the appropriate board specified
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ff
under’s. 55.02 or an agency designated by it to protectively place/the individual.
/
Placement by the appropriate board or designated agency is subjﬁj t to s. 46.279 and

s,hallbema\éeK ast-restrictive-environment .- the-needs-of the

, - F 0
aValihal T a¥a a¥s Mith-theb 1Y) aks ayala - of—th AVANLTARA Le—Dho

after consideration Gf factors that shall include the neeéfs of the person to be protected

\ /
for health, social, or rehablhtatwe services; Whethe”r the proposed placement is the

least restrictive envn'onment consistent with the needs of the person to be placed

;5’

provided the county of res1dence of the Derso;%i to be placed is reasonably able to

provide care in that least réxgtrictlve enwromgient within the limits of available state

Ag{

and federal funds and countv%f@unds requireﬁ to be appropriated to match state funds;

F

/ .
the level of supervision needed; the reasonableness of the placement given the cost

y
4

and the actual benefits in the levékof ﬁinctioning to be realized by the individual; the

the number or projected number of 1nd1v1duals who will need protective placement
and given the limited funds avallable Except as provided in s. 49.45 (30m), the
/
county may not be requlred to provide fundlng, in addition to its funds that are
;3

required to be appropr;ated to match state fu:nds in order to protectively place an
individual. Placement under this section does not replace commitment of a person

in need of acute psychlatrlc treatment under s. 51 20 or 51.45 (13). Subject to s.

,{

46.279, placement may be made to such facilities as nursmg homes, public medical

7
f

1nst1tut10n§" centers for the developmentally d1sabled under the requirements of s.
51.06 (f-/&)/ foster care services and other home placements or to other appropriate

fac1lfé£es but may not be made to units for the acutely m%ntally ill. If the appropriate

3
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boa

disability\in an intermediate facility or a nursing facility under an/6rder under this
paragraph, ‘N;le county department, or, if s. 46.279 (4m) apphes 6 the individual, the
department or ihe department’s contractor shall develop a ﬂan under s. 46.279 (4)
and furnish the%plan to the board or agency and to the 1gid1Vldual’s guardian. The

‘%

board or agency sh@ll place the individual in a nomniﬁtutmnal community setting
in accord with the p}aan unless the court finds that ;placement in the intermediate
facility or nursing facﬁgty is the most integrated ettmg, as defined in s. 46.279 (1)
(bm), that is approprlé%te to the needs of tﬁe individual taking into account
information presented by @U affected partlesf’ oncerning the factors required to be
considered under this paragxaph The prghlbltlon of placements in units for the
acutely mentally ill does not prevent pla(;ément by a court for short—-term diagnostic
procedures under par. (d). Place%ent 1n a locked unit shall require a specific finding
of the court as to the need for such %ct:ion A placement facility may transfer a patient
from a locked unit to a less restmcfﬁ%e environment without court approval.
SECTION 4. 55.06 (9) (b) offfhe statutes is amended to read:

§

55.06 (9) (b) Transfer ghay be Ifiade between placement units or from a
placement unit to a medlcal}:mhty other than those specified in pars. (c) to (e) by a
guardian or placement fag’ity without approvzal by a court. When transfer is made
by a placement facility, %5 hours’ prior written notlce of the transfer shall be provided
to the guardian, when ﬁeas1ble If it is not feamble EQ notify the guardian in advance,
written notice shall be provided immediately upon tﬁansfer and notice shall also be

provided to the céurt and to the board designated ui;;der s. 55.02 or an agency

designated by 1fjW1thm a reasonable time, not to exceed 48%3;10111'3 from the time of the

transfer. Upon petition to a court by a guardian, Wardi or attorney, or other
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interested person specifying objections to a transfer, or if the person is transferred
Y

e
S

to an intermeajate facility or to a nursing facility, the court S:;}Vorder a hearing,

within 96 hours after filing of the petition, to determine whether there is probable

cause to believe that t‘:he transfer is consistent with the requ1 ments specified in par.
(a) and is necessary for fhe best interests of the ward or, 1? the person is transferred

5”
\/\

to an intermediate facility o o*r to a nursing facility, to (;ggﬁfermlne if the intermediate
facility or nursing facility is thé most integrated setﬁng, as defined in s. 46.279 (1)
(bm), that is appropriate to the needs of the Warg taking into account the factors
required to be considered under par. (a) and mi%rmatmn presented by all affected

‘&

parties. The court shall notify the Ward gugrdlan and petitioner of the time and

place of the hearing, and a guardian ad hfeem shall be appointed to represent the
ward. Ifthe person is an adult who is ?élgent‘ .the county of legal settlement shall
be liable for guardian ad litem fees. If the person 1@ a child, the person’s parents or
the county of legal settlement shall;f)e liable for guardglan ad litem fees as provided

in s. 48.235 (8). The petitioner, zgérd and guardian shaLl have the right to attend,

%
%

and to present and cross—-exanﬁne witnesses.

%
%
»\

SECTION 5. 55.06 (10) ga) 2. of the statutes is amended t(m'ead

55.06 (10) (a) 2. If tl;e person has a developmental dlsablhty and is placed in
an intermediate facﬂlty or a nursing facility, the agency that is resp%)nmble for the
protective placement s?lall notify in writing the county department of f’i;;e county of
residence of the person that is participating in the program under s. 46. 2?8 or, if s.

’é

46.279 (4m) apphes to the person, the department, at least 120 days be%'eg‘e the
AN

review. The county department so notified or, if s. 46.279 (4m) apphes% the

departmentfs contractor shall develop a plan under s. 46.279 (4) and furnish the pfap

to the co;lrt that ordered the placement and to the person’s guardian. The court shall
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order that the P@M transferred to the noninstitutional community setting in

e

the coyr “finds that placement in the intermediate

i%&@g setting, as defined in s. 46.279 (1)
(bm), that is appropridte to the needs of the person tékiag\into account the factors
“Considered under sub. (9) (a) and information p;z;é?fbed% all affected

—

partiés. T

required to be

(END)
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